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Nico – let’s talk a little bit more about vaccines


California Reopened

The “Blueprint” has been retired
No more physical distancing

No more capacity limits on
businesses

No more “tier” system
No more masks for the vaccinated
Honor system/self-attestation
Except for “mega” events

Negative test or proof of
vaccination status

#Procopio

Safely reopening California

Last updated July 1,2021 at 6:38 PM

Thanks to your trust in the vaccine and falling transmission rates, California has fully
reopened its economy. This means no mare physical distancing, no capacity limits, no
county tiers, and relaxed mask guidance.

On this page:

> Reopening California

» Continuing safety measures

> Retiring the Blueprint map
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Mega Events are characterized by large crowds greater than 5,000 (indoors) and 10,000 (outdoors) attendees. 

Mega Events may have either assigned or unassigned seating, and may be either general admission or gated, ticketed and permitted events.  


»

Cal/OSHA Emergency Temporary Standards

#Procopio

Effective
Expires
Cal/OSHA publicationre ETS

https://www.dir.ca.gov/dosh/dosh publications/COVIDOnePa
geFS.pdf

https://www.procopio.com/articles/view/cal-osha-answers-on-
covid-19-safety-and-masks

https://www.dir.ca.gov/dosh/coronavirus/Revisions-FAQ.html
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Fully vaccinated employees do NOT have to wear a mask (few exceptions)
Vaccine documentation - self-attest, record or inspection of record
Employees can decline to state vaccination status?	No discipline or retaliation for refusal to declines to state. 
Unvaccinated employees are required to wear masks while working indoors.  Unless medical/religious exemption. 
“Fully vaccinated” employees can choose to wear a face mask.  No discipline or retaliation. 
Employers only required to provide respirators (N95) to unvaccinated employees who request them.  Use respirator election form
Employers must provide training regarding use of respirators?  And other topics.  
No duty to enforce physical distancing for employees. 
Employers MUST update COVID-19 prevention plans. 
More questions? See slide. 




https://www.dir.ca.gov/dosh/dosh_publications/COVIDOnePageFS.pdf
https://www.procopio.com/articles/view/cal-osha-answers-on-covid-19-safety-and-masks
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Nico – let’s talk a little bit more about vaccines


Vaccinations Issued under FDA Emergency Use

Authorizations

U.S. Food and Drug Administration (FDA)
issued Emergency Use Authorizations
(EUA) for COVID-19 vaccines

Pfizer, Moderna and Johnson &
Johnson

#Procopio

Every person has a right to refuse EUA
vaccination under the Food, Drug &
Cosmetics Act - but no process for
accommodation
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SHORT ANSWER  No.  Why not?  Emergency Use Authorization by FDA.  (Mention – two arrows…. shift in public one month ago versus yesterday)

The FDA derives the authority to conditionally approve the COVID-19 vaccines from the federal Food, Drug and Cosmetic Act (“FDCA”) which specifies the conditions for authorization for medical products for use in emergencies.  Significantly, the FDCA provides that individuals to whom the emergency medical product is administered must be informed “of the option to accept or refuse administration of the product…” See 21 U.S. Code § 360bbb–3. 


Mandatory Vaccine Questions

Can an employer require employees to receive the
EUA COVID-19 vaccines?

Can an employer require employees to receive the
COVID-19 vaccines once finally approved by the
FDA?
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Question One


No.  WHY? It is legally problematic for employers to require employees to receive EUA COVID-19 vaccines because an employer cannot take adverse employment action against employees who refuse the vaccine without being subject to liability for retaliation.  Employees who are offered the COVID-19 vaccine must be given the option to “accept or refuse” the vaccine under the FDCA.  This legal requirement is contrary to concept that employers may “require” employees to get the conditionally approved COVID-19 vaccine.  Accordingly, employers who want to require employees to receive the COVID-19 vaccine prior to full FDA approval risk liability for unlawful retaliation if the employer takes adverse employment action against an employee who refuses a mandatory vaccine.  For example, if an employer refuses to allow an employee to work at the physical worksite after the employee exercised his/her right to refuse the conditionally-approved vaccine, the employer could be liable for retaliation in violation of public policy. The risk is greater, of course, if the employer terminates the employee for refusing the vaccine.  Objectively, it does not look good to fire an employee for refusing to take an “emergency” vaccine that is pending full FDA approval.  


Question Two
YES BUT.  After the COVID-19 vaccines receive final FDA approval, employers may mandate the vaccine but there are many exceptions available to employees that may undermine the efficacy of a workforce-wide mandatory vaccine program.  Marie will discuss those exceptions shortly….



UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION

CALIFORNIA EDUCATORS FOR | Case No.: 21-cv-02388
MEDICAL FREEDOM, ARTEMIO
QUINTERO, MIGUEL SOTELO,
JANET PHYLLIS BREGMAN, COMPLAINT FOR DECLARATORY
'E > JOHNSON, MISANON AND INJUNCTIVE RELIEF
LOYD, HEATHER
STONE, and THERESA D.
SANFORD,

Plaintiffs,
V.

THE LOS ANGELES UNIFIED

SCHOOL DISTRICT, AUSTIN

BEUTNER, in his official capacity as DEMAND FOR JURY TRIAL
Superintendent of the Los Angeles

Unified School District, and LINDA

DEL CUETO, in her official capacity

as the Director of Human Resources

for the Los Angeles Unified School

District,
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May 25, 2021 Survey

N
@of employers are reluctant to

mandate vaccines
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4% mandate
13% undecided

Now, Marie will discuss the exceptions to mandatory vaccines….


Other Mandatory Employment Vaccination
Considerations

EEOC and DFEH: Employers must accommodate employees who
refuse vaccination for sincerely held religious beliefs and disabilities.

No retaliation for requesting accommodations. Q

California Labor Code: Employers may not retaliate against
employees your political activities or beliefs.

CDC Guidance: Currently focuses on voluntary compliance and
provides safety guidance for unvaccinated employees.

Liability: Employers who choose to terminate or discipline
employees who refuse to be vaccinated risk potential retaliation claims
based on disability, religion, and political protections.
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Exceptions 
For example, if an employee has a medical condition (e.g. history of anaphylaxis) that creates a heightened risk for an adverse reaction to the vaccine or the employee has a genetic reason for the sensitivity to the vaccine, California law would likely require an accommodation for the employee given the expansive definition of “disability” and the protection of genetic conditions under the Fair Employment and Housing Act.  Likewise, if an employee has a religious belief that prohibits the employee from taking the vaccine, the employer would likely be required to accommodate that religious belief.  Accordingly, requiring employees to receive a vaccine after full FDA approval is not without risk because of the legally protected vaccine exceptions that exist for certain employees.  In fact, there is a risk that the exceptions available to employees may become so numerous that they will threaten to outnumber the “rule.” 

California’s laws against employer political activity retaliation, Labor Code 1101 and 1102 LC, prohibit employers from setting any policy that prevents employees from engaging in political activity or running for political office, or that tries to control or direct employees’ political activity, attempting to control employees’ political activities by threatening to engage in political activity retaliation, o rretaliating in any way (including through wrongful termination) against an employee for his/her political beliefs or activities.1

 
No employer shall coerce or influence or attempt to coerce or influence his employees through or by means of threat of discharge or loss of employment to adopt or follow or refrain from adopting or following any particular course or line of political action or political activity.

here is a segment of the anti-vaccination movement on the far right, drawn to its libertarian streak of distrusting the government, and there exists at least one prominent bridge between leftist antivaxxers and the political right in the United States: Donald Trump.



.

o~

Accommodation Requests - Religion ,

Employee refuses to get vaccinated based on a sincerely held religious Christian belief because:

Vaccines are experimental. The body is the temple of the Holy Spirit and should not be used for
exnerimentation.

“Do you not know that your bodies are temples of the Holy Spirit, who is in you, whom you have received from God?” (1 Cor 6:19)

Employee refuses to wear a face mask or shield in the workplace based on a sincerely held
religious Christian belief because:

The veiling of the face is a Muslim practice of submission to Allah. Requiring a Christian to engage in a
Muslim practice violates the employee’s religious belief.

The Bible commands Christians to stand before the Lord with faces unveiled.

*And we all, who with unveiled faces contemplate the Lord's glory, are being transformed into his image with ever-increasing glory,
which comes from the Lord, who is the Spirit.” (2 Cor 3:18)

Engage in a documented, good faith interactive process with the employee to
identify alternative options (i.e. reasonable accommodations) such as weekly COVID-19 testing,
remote work etc.

11
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An employee who does not get vaccinated due to a disability (covered by the ADA) or a sincerely held religious belief, practice, or observance (covered by Title VII) may be entitled to a reasonable accommodation that does not pose an undue hardship on the operation of the employer’s business.  For example, as a reasonable accommodation, an unvaccinated employee entering the workplace might wear a face mask, work at a social distance from coworkers or non-employees, work a modified shift, get periodic tests for COVID-19, be given the opportunity to telework, or finally, accept a reassignment. 

What to do? 
 It offers reasonable accommodation options including job restructuring, job reassignment, or modification of work practices. But it prohibits segregation of the employee from other employees or the public, unless requested by the employee. If the accommodation imposes an undue hardship, the employer may exclude the employee from the workplace.
 
The Cal-OSHA ETS does not address religious accommodation at all.  In the context of disability accommodation, if the employee is exempted from wearing a mask due to a medical condition, the employee is supposed to wear an  effective non-restrictive alternative, such as a face shield with a draped bottom , if the disability permits it.  If not, then the employee must be at least 6 feet apart from others unless the unmasked employee is vaccinated or tested at least weekly for COVID during paid time, at no cost to the employee. The pastor’s note covers shields as well as masks.
 
With those parameters (which are slightly inconsistent) in mind, here are some options:
 
Let the employee work remotely if possible;
Require the employee to be tested at least weekly for COVID, and as long as the tests are negative, let the person work without a mask;
Engage in the interactive reasonable accommodation process, grant the vaccine accommodation while there is FDA emergency approval and offer training and use of an N-95 respirator, indicating that is not a mask;
Get aggressive with the employee regarding the requested mask accommodation.  Saying that she can’t wear it because Muslims wear veils  appears to be discrimination based on religion.  �
You can push back and indicate you will accommodate the vaccine request, but not the mask request, as it is not protected under applicable law, and the reason provided is discriminatory on its face and will not be sanctioned by the Company.  My guess is that might trigger a charge with the DFEH, but I want to give you a range of options.
 



®
Accommodation Requests - Disability

Employee refuses to return to the office after working remotely since March
2019 because:

The employee does not have child care.

The employee subsequently offers a doctor’s note stating that the employee’s
disability requires the employee to work from home for 12 months.

Employee refuses to work in the office 5 days per week after working
in the office 2 days per week for several months because:

The employee’s year old knee injury is aggravated by working in the office.

The employee offers a doctor’s note stating that the employee needs to work from
home 3 days per week for 10 months.

Engage in a documented, good faith interactive process
with the employee to obtain information from the health care
provider to confirm disability, explore alternative options etc

12
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Provide reasonable accommodation
Will not impose undue hardship (significant difficulty or expense)
Not required to eliminate essential function or create new position
Examples of reasonable accommodations 
Modify equipment or devices
Modify schedule
Allow telework 
Make facilities accessible/useable 
Leaves of absence
Role of job descriptions/performance evaluations
Medical release/fitness for duty exam
Maintain confidentiality of medical information

An employee who does not get vaccinated due to a disability (covered by the ADA) or a sincerely held religious belief, practice, or observance (covered by Title VII) may be entitled to a reasonable accommodation that does not pose an undue hardship on the operation of the employer’s business.  For example, as a reasonable accommodation, an unvaccinated employee entering the workplace might wear a face mask, work at a social distance from coworkers or non-employees, work a modified shift, get periodic tests for COVID-19, be given the opportunity to telework, or finally, accept a reassignment. 

What to do? 
 It offers reasonable accommodation options including job restructuring, job reassignment, or modification of work practices. But it prohibits segregation of the employee from other employees or the public, unless requested by the employee. If the accommodation imposes an undue hardship, the employer may exclude the employee from the workplace.
 
The Cal-OSHA ETS does not address religious accommodation at all.  In the context of disability accommodation, if the employee is exempted from wearing a mask due to a medical condition, the employee is supposed to wear an  effective non-restrictive alternative, such as a face shield with a draped bottom , if the disability permits it.  If not, then the employee must be at least 6 feet apart from others unless the unmasked employee is vaccinated or tested at least weekly for COVID during paid time, at no cost to the employee. The pastor’s note covers shields as well as masks.
 
With those parameters (which are slightly inconsistent) in mind, here are some options:
 
Let the employee work remotely if possible;
Require the employee to be tested at least weekly for COVID, and as long as the tests are negative, let the person work without a mask;
Engage in the interactive reasonable accommodation process, grant the vaccine accommodation while there is FDA emergency approval and offer training and use of an N-95 respirator, indicating that is not a mask;
Get aggressive with the employee regarding the requested mask accommodation.  Saying that she can’t wear it because Muslims wear veils  appears to be discrimination based on religion.  �To analogize it to making Sikh’s remove their turbans is ridiculous and makes no sense. You can push back and indicate you will accommodate the vaccine request, but not the mask request, as it is not protected under applicable law, and the reason provided is discriminatory on its face and will not be sanctioned by the Company.  My guess is that might trigger a charge with the DFEH, but I want to give you a range of options.
 
Finally, based on the language from the pastor, it appears that the religious beliefs regarding vaccinations are based on the fact that there is no final FDA approval, so when that changes, you might consider revisiting this issue with her and require vaccination as a condition of employment, though that too will probably be resisted.



.
Privacy Issues and Medical Inquiries

Proof of vaccines implicates privacy issues
California Consumer Protection Act (CCPA)

Employers that are subject to the CCPA should provide a collection notice
(before collection begins) of:

Note: Vaccination information cannot be collected if the business does not
provide notice to the employee.

California Confidential Medical Information Act
HIPAA

13
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The CCPA applies to for-profit businesses that do business in California and meet any of the following:
Have a gross annual revenue of over $25 million;
Buy, receive, or sell the personal information of 50,000 or more California residents, households, or devices; or
Derive 50% or more of their annual revenue from selling California residents’ personal information.
The CCPA grants California residents new rights with respect to the collection of their personal information. 

CMIA 
The CMIA prohibits disclosure of patient medical information without first receiving a valid written authorization signed by the patient or the patient’s legal representative.

The HIPAA Privacy Rule requires covered entities to take reasonable steps to limit the use or disclosure of, and requests for, protected health information to the minimum necessary to accomplish the intended purpose.




®
Employer Vaccine Inquiries

Limit the request so it is not likely to elicit information
about a disability

Vaccinated
Unvaccinated
Decline to state
Do not ask why an individual did not receive a vaccination

Warn the employee not to provide any medical information
as part of response to vaccination inquiry

Provide a privacy pre-collection notice to the employee
under the CCPA

14
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Subsequent employer questions, such as asking why an individual did not receive a vaccination, may elicit information about a disability and would be subject to the pertinent disability inquiry standard that they be “job-related and consistent with business necessity.”  

It may also put an employer on notice of a disability that requires a reasonable accommodation.   

If an employer requires an employee to provide proof that he/she has have received a COVID-19 vaccination from a pharmacy or his/her health care provider, the employer may want to warn the employee not to provide any medical information as part of the proof in order to avoid implicating the ADA/FEHA.  

Under California law, there are privacy law requirements (below) that also need to be followed.  


[0 coviD Employment Litigation Trends

=2
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COVID Litigation Trends

SR o
de COVID paid sick leave

* Wrongful termination K

~ Retaliation for whistleblowing regarding pégef A exclusion pay;
SETE—— L+ Wage andhour class action and PAGA
— Retaliation for requesting reasonable action claims;
accommodation — Failure to reimburse expenses incurred
* Failure to provide a safe work { for remote worki-
environment; N =.Unpaid wages for temperature checks,
- Discrimination or harassment (age, race, auto clockingfémote employees etc;
disability or COVID-stereotypes); * Failure to provide WARN notifications -
- Failure to provide reasonable extended furloughs or layoffs.

accommodations;
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Employment and retaliation. Defendant retaliated against
plaintiff, a full-time assistant manager, because plaintiff
refused to assist a customer who refused to wear a mask in
defendant's store during the Covid-19 pandemic.
Defendant's corporate-level executives prohibited its retail
emplovees from enforcing the mandate to wear masks and

s action for employment. Defendant misclassified s
ge salespersons as exempt from overtime,

sales work or rest breaks. Defendant also failed to
rse business expenses incurred by plaintiff while
working from home during the Covid-19 pandemic.

social distance and ordered its emplovees to assist
customers who refused to follow the mandate. Defendant's
district manager retaliated against plamntiff after plamuiff
lodged complaints about defendant's failure to follow
Cowvid-19 safety protocols by suspending plamntiff and
later terminating plaintiff via text me . The reason
oiven for plamntiff's termination was 1t "came from up top.”

Recent San Diego Superior Court Lawsuits
June and July 2021

17
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Preventing Employment Liability

» Train supervisors on how to properly deal » When possible, be flexible
with all complaints > Understand “why” employees sue

» Promptly investigate all complaints. > Hire and train strong leaders

» Consider all California applicable laws > Employees often sue because of a bad boss
and regulations. > Treat employees with dignity and respect

» Train supervisors on COVID-19 issues > Communicate effectively

» Provide a privacy pre-collection notice > Empathy and active listening

before asking about vaccine status > Provide coaching and mentoring

» Do not retaliate based on vaccine status > Provide job skills support

» Engage in an interactive process > Consider arbitration agreements
regarding requests for accommodation

» Consider release agreements
» Keep medical information private

0
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Use reliable information.  There is a LOT of misinformation.  Not purposeful.  It’s just that things are moving fast.  People make mistakes.  So check your resources.  AND TAKE YOUR TIME! 

Communicate.  The reason employees sue?  It’s not what happened, but “how” it happened. They feel they’ve been mistreated. Unclear expectations.  Employees don’t understand what is expected. Perceptions of relative unfairness. Inconsistent application of rules.  Lack of communication. They feel left in the “dark” and they “assume” the worst. Employees worry about the future, they feel disrespected.  They feel “unheard.” 
Transparency and regular communication are needed now more than ever.  People are stressed.  They need comforting words of assurance.  And of course, be careful not to over promise – you can’t guarantee racism will stop overnight. But you can comfort them with words of empathy.  Our top priority is inclusion of all of our employees and their families.  We are all in this together.  Invite employees to provide input for how to create an anti-racist workplace – inexcusable I was never asked.  

Updates.  Watch for new developments.  Again, things are moving fast.  
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Questions? Please feel free to
contact us any time for guidance.

Marie Burke Kenny
Marie.Kenny@procopio.com

619.515.3876

19

© 2021 Procopio, Cory, Hargreaves & Savitch LLP


mailto:Marie.Kenny@procopio.com

	�MITIGATING EMPLOYMENT LIABILITY WHILE NAVIGATING COVID-19 IN THE WORKPLACE�JULY 14, 2021
	AGENDA
	Workplace Safety
	California Reopened
	Cal/OSHA Emergency Temporary Standards
	Employment Law Issues Implicated by COVID-19 Vaccines
	Vaccinations Issued under FDA Emergency Use Authorizations
	Mandatory Vaccine Questions
	Lawsuit To Stop Employer’s Mandatory Vaccines
	May 25, 2021 Survey � �83% of employers are reluctant to mandate vaccines
	Other Mandatory Employment Vaccination Considerations
	Accommodation Requests - Religion
	Accommodation Requests – Disability
	Privacy Issues and Medical Inquiries
	Employer Vaccine Inquiries
	COVID Employment Litigation Trends
	COVID Litigation Trends
	Recent San Diego Superior Court Lawsuits�June and July 2021
	Preventing Employment Liability
	Thank you! 

